#77.255 5£27714

“Memorandan 76=5H6

Subject: GStudy 77.255 ~ Honprofit Corporations (Conversion)

Attached to this memorandum is a draft of a procedure for convert-
ing nonprofit into business corporations and business into nonprofit
corporations, which has been drafted in response to the Commission's de-
cision at the May meeting. A copy of the Pennsylvania conversicn stat-
ute is attached as an exhibit.

The draft is based on the Pennsylvania conversion provisions. Some
nrocedural matters follow the pattern of Chapter 11 (erger and Consoli-
dation}. The couversion provisions have been placed in Division 4 {Pro-
visions Applicable to Cornorations Generally) since they apply to both
nonprofit and business corporations.

Several additiomal questions are considered under the discussion of

particular sections:

§ 148ul. Conversion authorized

Section 14800 makes clear that only nonprofit corporations that are
nelther organized for charitable purposes nor hold assets on charitable
trust may be converted into business corporations. This differs from
the Pennsylvania approach; Section 7956(b} (see Exhibit I) provides that
after conversion the business corporation is entitled to all assets it
had as a nonprofit corporation except that property coumitted to chari-~
table purposes may not be diverted. It should also be remembered that
fundamental changes under Pennsylvania nonprofit corporation law are
supervised Ly a court. The discugssion at the May meeting indicated that
the Commission was not inclined to recommend a statute permitting the
conversion of nonprofit corporations organized for charitable purposes
or holding assets on charitable trust even 1f notice to the Attorney
General was required. The draft of Section 14300 reflects this view.

It should be noted that a nonprofit corporation holding assets on
charitable trust could follow the procedures of Chapter 12 in order to
divide into a nomprofit corporation holding assets on charita' le trust
and a nonprofit corporation not holding such assets. Then the conver-
slon procedures of this chapter (Chapter & of Division 4) could be

utilized to convert the new nonprofit corporation resulting from the
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division into a business corporation. If the division and conversion
provisions are acceptable, thils prospect does not seeni objactionable.
Should Section 14800 be revised to permit a nonprofit corporation to
conduct the division and conversion proceedings simultaneously? This
would, in effeect, permit the division of a nonprofit corporation other
than one organized for charitable purposes into a nonprofit corporation
(perhaps one holding assets on charitable trust) and a business corpora-
tion.

§§ 14807, 14808, l4814-14816. Notlce; dissenters' rights; action
to enjoin or rescind conversion

Consistent with the Commission's decisions at the :lay meeting con-
cerning the rizshts of members who dissent from a merger or consolida-
tion, Section 14807 provides that notice of the approval of the conver-
sion must be given to wembers of a nonprofit corporation that converts
to a business corporation. A member whose property rights would be in-
fringed could bring an action to enjoin or rescind the conversion as
provided in Section 14315. There would be no dissenting member's right
to require the converting nouprofit corporation to purchase his member-
ship at its falr market value. ilowever, a sharenolder of a converting
business corporation would be afforded the right to require the corpora-
tion to purchase his shares at their fair warket walue by Section 14808
whicti lncorporates the dissenters' rights provisions of the General
Corporation Lawv. Under those provisions, only certain dissenting share-
holders would receive notice of approval of the plan of conversion.

Such shareholders would not be permitted to bring an action to enjoin or
regcind the conversion except pursuant to Section 14814 to test whether

the plan was approved by the proper number of shares.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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(3) A restatement of the articles of the resulting corpora-
tion, which articles shall comply with the requircments of:

(i) the Business Courporation Law,' il the resulting
corporation is to be a husiness corpusation; or

(ii} this article, if the resulting torpomhun is to be a
nonprofit corporation.

(4) Such other details and pruusmns as are decmcd de-
sirable. .

(b) Proposal and- addption.— —'l‘hc plan of conversion shalt be
proposed and adopted, and may be terniinited, in the manner
provldcd for the proposal, adoption and termination of a p!an of -
mierper i Article 1X of the Business Lurpur ation Law? (relating

to merger and consolidation), ik the cuse of a busincss forpora-
~tion whirh proposes to cunvert into a nenprofit corporation, or in

Subchapter B of this chapter {relating to merger;, consclidation
and sale of assets), in thie case of a nonprofit corporation whtch :
proposes to convertintoa buqmcss curporiation. .

{c) Rights of dmsenting gharehotders.—TIf any sh’treholdcr ofa’
business corporation which adopts a-plan of conv efsien inty a non- g
profit corpoiation shall. Objcct 1o such plan of conversion-and shalt
comply with the provisivhs of scctiun 515 of the Business Corpora-
tion Law ® (relating to rights of dissenting sharchoklers), such
sharcholder shall big entitled to the-rights and remedies of dis-
senting sharcholders thercin provided, notwithstanding anything.
to tie tontrary i subsection I, of said sectinn.. There shall be
included in, o crnclosed with, the notice of mecting of s]mrclmldus
of the !:usmcs; curporation called to-act upon the plan of conversion

© & topy or a summary of the plan and a copy of this subsection and
of section 515 of the Business Corporation Law., e
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§ 7953 Artlclm of eonvcrsiml

Upnn the adoplion of plan of conversion by the curpr)r-mnn de-
siring to convert, as provided in this subchapter, articles ol copver-
ston shall be cxceated nuder the seal of the corporation !;y lwo duly-' ‘
authorized officers thiereuf, amd shall set forth:.

(1) The name_of iTu corporation and the 'uhircs:. mdudm"
street and number, if any, of its tq,tt-ltrmi wlfice. -
(2) The statute unler which the corporation. was incorpo-
rated and Lhe date of incorporation,
{3) 10 the plan is G be cffective ona specifiel date, the lonr,
il any, and the munth, diy and vear of such eifeetive date,
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( ' () The manner in which the plan was arbopted by the cor-
' -poration. _ - _ SRR
oo (8) Fhe pling ol COm eTsion.




404/162 § 14800

DIVISIAN 4. PROVISIONS APPLICABLE TO

CORPORATIONS GEMNERALLY

CHAPTER 3. CONVERSION

§ 14800. Conversion authorized

14300. 4 domestic nonprofit corporation which is not organized for
charitable purposes and does not hold assets on charitable trust may be
converted into a domestic business corvoration and a domestic business
corporation may be converted into a domestic nomprofit corporation as
provided in this chapter,

Comment, Section 14300 is new. Prior law did not provide for the
conversion of corporations. <Chapter 8 1s based in large part on Sec-

tions 7951-7556 of the Pennsylvania llonprofit Corporation Law of 1972,
Pa, Stat. Ann., Tit. 15, §§ 7941-7946 (Supp. 1975).

4041163 § 14801

$ 14331, Converting corporation

14801, As used in this chapter, "converting corporation' means the
nonprofit or business corporation which intends to convert into a busi-

ness or nonprofit corporation, respectively.

Corment. Section 148G1 defines "converting corporation™ as used in

this chapter.

404/ 164 § 14302

§ 14302, Plan of conversion

14802, A plan of conversion shall be prepared which states the
following:
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{a) The terms and conditions of the conversion.

{b) The nawe of the converting corporation.

{(c) The manner of converting mewberships into shares or shares into
memberships.

{d¢) A restatement of the articles of the converting corporation
which, in the case of the conversion of a aonprofit corporation into a
business corporation, shall satisfy the requirements of Section 202 and,
in the case of a conversion of a lLusiness corperation into a nonpreofit
corporation, shall satisfy the requirements of Section 5250.

{e} Other details and y»rovisions as are desired, if any.

Comment. Section 14302 is based on the Pennsylvania Womprofit Cor-
poration Law of 1972, Pa. Stat. Ann., Tit. 15, § 7952(a) {(Supp. 1975).

Compare Sections 6111 (agreement of merger or consolidation} and 6212
(plan of division).

404/165 % 14803

§ 14803. Approval of plan of conversion by board

14503, {a) The board of the converting corporation shall approve
the plan of conversion.

(b) Upon approval, the plan of conversion shall be signed on behalf
of the converting corporation by (1) the chairman of the beard, presi-
dent, or a vice president and (?) the secretary, chlef financlal officer,
treasurer, an assistant secretary, or an assistant treasurer.

Comment. Section 14303 is similar to the first sentence of Section

1101 and Section 1102 of the General Corporation Law and Section 6120 of

the General Nonprofit Corporation Law.



404/ 166 § 14804

§ 14804. Approval of plan of conversion by members or shareholders

14804, {a) Lxcept as provided by Section [6122], the plan of con-
version shall be approved by the members of a converting nomprofit cor-
poration entitled to exercise a majority of the voting puwsr |

{(h) The plan of conversion shall be approved by the outstanding
shares of each class, regardless of limitations or restri;;iops on the
voting rights thereof, of a converting business corporatj;é.

Conment. Section 14804 is derived from the provisions of Divisions
1 and 2 concerning approval of a merger agreement. Sae SectiOns 1201
(shareholder approval of reorganization of business corpe:ation) and

6121 (member approval of merger or consclidation of npngggfi; gorpora=
tion). Compare Pa. Stat. Amn., Tit. 15, § 7952(b) (Supp, 1975),

40471167 § 14805

§ 14805. Members' or shareholders' approval before or after
board's approval T

14305, The approval of the plan of conversipn by the membeys ar
the shareholders of the converting corporation may be piven either

before or after the approval of the plan by the board.

Comment. Section 14305 is analogous to the first sentence of sub-
division (f) of Section 1201 and to Section 6123. ’

4047168 § 14006

§ 14806, Execution of certificate of approval; conten;sr

14596, (a) After the plan of conversion has been épproved as pro-
vided in Sections 14403 and 14804, the officers shalliexecute an offi-

cers' certificate of approval.



{b) The officers’ certificate of approval shall set forth the fol=-
lowing:

{1} A statement that the plan of conversion was approved by the
board.

{2) A statement that the plan of conversion was approved by the
vote of the members or shareholders which equaled or exceeded that
required.

Comment. Section 14806 1is comparable to Sections 1103 (certificate

of approval of merger of business corporation) and 124 (certificate of

approval of merger or consclidation of nonprofit corporation).

4047169 § 14807

§ 14807. liotice of approval of plan of conversion

14807. When the plan of conversion has been approved by the board
and the members of a coanverting nonprofit corporation, notice of the ap-
proval shall be given each member in the manner provided for giving
notice of meetings.

Comment. Section 14807 corresponds to Section 6125 {(notice to

menbers of nonprofit corporation of approval of agreement of merger or

consolidation).

4047170 § 14808

§ 14808. Rights of dissenting shareholders

14808, (a) In the case of a converting business corporation, dis-
senting shareholders may, by complying with Chapter 13 {commencing with
Section 1300) of Division 1, require the converting business corporation

to purchase the dissenting shares,



(b) The converting business corporation shall follow the applicable
procedures provided in Chapter 13 (conmencing with Section 1300) of
Division 1.

(c) For the purposes of this section, "reorganization" as used in
Chapter 13 {commencing with Section 1300) of Division 1 means a conver-
sion pursuant to this chapter.

Comuent. Section 14808 adopts the principle of the Pennsylvania
donprofit Corporation Law of 1972, Pa. Stat. Amn., Tit. 15, § 7952{c)
(Supp. 1975). Subdivision (a) provides dissenting shareholders with the
right to require the converting business to purchase thelr shares.
Subdivision (b) requires the corporation to follow the provisions of

Chapter 13 of Division | relating, for example, to notice {Section
1301(a})) and to the payment of the agreed price (Section 1303(b))}.

4047171 & 14809

§ 14809. Amendment of plan of conversion

14809. An amendment to the plan of conversion may be adopted and
approved and shall be signed and the approval of the board and of the
nembers or shareholders shall be certified in the same manner as the
original plan.

Comment. Section 14809 is similar to Sections 1104 (amendment to

agreement of merger of husiness corporation) and 6130 {(amendment of

agreement of merger or consclidation of nonprofit corporation).

404/172 & 14810

§ 14810, Abandonment of conversion

14810. The board of the converting corporation may, in its dis-

cretion, abandon the conversion, subject to the contractual rights of



third parties, without any action by the members or shareholders, at any

tire before the conversion has become effective,

Comment. Section 14810 is similar to Sections 1105 (abandonment of
merger by business corporation) and ©¢13)] (abandenment of merger or con-

solidation by nonprofit corporation).

404/173 § 14811

§ 14811, Filing copy of plan of conversion and officers' certificate

14811. {a) A copy of the plan of conversion and the officers’ cer-
tificate of approval shall be filed.

{(b) Subject to Section [14831}, the conversion is effective upon
filing the copy of the plan of conversion and the officers’ certificate
of approval.

{c) The Secretary of State may certify az copy of the plan of con-
version separate from the officers' certificate attached thereto.

Comment, Section 14811 is similar to portions of Section 1103
(filing copy of agreement of merger by business corporation) and Section
6140 (filing copy of agreement of merger or consolidation by nonprofit

corporation). Compare Pa. Stat. Anmn., Tit. 15, B3 7954, 7955 (Supp.
1915).

4041174 5 14812

§ 14312, Effect of conversion

14312, On the effective date of a conversion:
{a) A corporation which has been a nonprofit corporation becomes a
business corporation for all purposes and ceases to be a nonprofit cor~

poration.
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(b} A corporation which has been a business corporation becomes a
nonprofit corporation for all purposes and ceases to be a business cor-

peration.

Comment. Section 14812 is derived from the Pennsylvania HNonprofit
Corporation Law of 1972, Pa. Stat. Ann,, Tit. 15, § 7956 (Supp. 1975).

4044175 § 14813

§ 14813. Rights of creditors and liens preserved

14813, The rights of creditors against, and liens upon the prop-
erty of, a corporation which converts pursuant to this chapter are

preserved unimpaired.

Comment. Section 14813 is analogous to subdiwvision (b) of Section
1107 and the first sentence of Section 6145.

404/176 3 l48l4

§ 14814, Liwmitation on action to test validity of conversion

14814. Except as provided in Section 14815, no member of a non-
profit corporation or shareholder of a business corporation has a right
in law or in equity to attack the validity of a conversion or to have
the coanversion set aside or rescinded except in an action to test wheth-
er the nuuber of memberships or shares required to approve the plan of
conversion have been legally voted in favor thereof.

Comment. Section 14314 is comparable to a portion of subdivision
(a} of Section 1312 and Section 616u.



404/177 3 14815

§ 14415, Action to enjoin or rescind conversion

14815. An action to enjoin or rescind a conversion of a nonprofit
corporation into a business corporation which is manifestly unfair to
the property rights of a member or a class of members of the nonprofit
corporation may be brougat by a member whose rights are or will be af~-
fected and who holds a membership that satisfies both of the following
requirements:

(a) The membership was held of record on the date for the determin-
ation of memberships entitled to be voted on the plan of conversion.

(b) The membership was not voted in favor of the plan of conversion.

Coument. Section 14315 is analogous to Section 6161,

4047178 i 14816

§ 14816, Limjitation on action

14816. No action pursuant to Section 14815 to enioiln or rescind a
conversion may be commenced more than 60 days after the effective date

of the conversion.

Comment., Section 14816 is analogous to Section 6162,



